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SUCCESSION TAX ON REAL ESTATE IN 
ANOTHER STATE CONVERTED BY 
WILL INTO PERSONALTY. 





The Supreme Court of Illinois decides 
very properly that realty descends or is 
vested according to the law of the state 
where it is situated and an interest there- 
in is not subject to the inheritance tax 
law of another state. But when it ap- 
plies this principle to a will providing 
that all of the property of testator be 
first sold and the proceeds distributed to 
legatees there seems presented a very de- 
batable proposition. People v. Kellogg, 


109 N. E. 304. 


This case shows that testator died in 
Illinois and some of his property, con- 
sisting of real estate, was situated in 
Ohio. 
inheritance tax law. Ohio beneficiaries 
sought to elect to take their legacies out 
of the Ohio real estate. The court rea- 
sons that an inheritance or succession 
tax is one arising at death in all property 
of a resident decedent within its jurisdic- 
tion, and in all his personal property, 
wheresoever situated, the legal situs of 
personal property being the domicile of 
But how does this principle 


Illinois has and Ohio has not any 


the owner. 
work? 

If one dies intestate and his estate goes 
to lineal heirs, and an inheritance tax is 
imposed only on collaterals taking by 
descent, there would be no inheritance 
tax to be paid. But if one only with 
lineal heirs provides in his will for others 
than such heirs, the inheritance tax does 
apply to such others. Therefore, it may 
not be said that the test of there being 


an inheritance tax would depend on in- 





terest at death, except in the sense that 
the effect of a will is at that time. When 
the will has been probated it has relation 
back to the time of death. 

In the case considered, the relation 
back converted the Ohio realty into per- 
sonalty at that time—the sale of it being 
merely an administrative detail. 

But how would this be if the state of 
the situs of the real estate also imposed 
a succession tax? Could a non-resident 
decedent deprive this state of the tax 
that would be imposed were the decedent 
a resident? 

In the first place, if the tax be imposed 
only on those inheriting from a resident 
decedent, it would be depriving it of noth- 
ing. If a tax can be imposed 6n a non- 
resident decedent as to property having 
its situs in the state where the tax is im- 
posed, the question would be presented. 

It seems that if a state has a succession 
tax law it applies to property, real estate, 
at least, which is located in the state of a 
non-resident decedent as well as to property 
of a resident decedent. See State v. Dal- 
rymple, 70 Md. 297; Matter of Romayne, 
127 N. Y. 80; Matter of Bishop, 82 N. Y. 
App. Div. 112. This rule considers only 
disposition of property according to its lo- 
cation, whether such dispositon is in accord- 
ance with the law trenching on the general 
right of a testator to dispose of his prop- 
erty by will or to have it descend accord- 
ing to the statute of distributions of the 
state of his domicile. 

It also has been held that conversion by 
will of realty into personalty does not 
change the rule as to takers under a will 
without regard to their residence, but this 
ruling is disputed by later English cases 
and by Pennsylvania decision. See 27 Am. 
& Eng. Encyc. Law, p. 346. 


Granting then that the succession tax 
law of a foreign state would control as 
to real estate, it may be asked why it should 
not apply to personal property ac- 
tually found in a foreign state? Here 
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we have the fiction mobilia sequuntur 
personam, but that rule has many excep- 
tions, and especially so far as taxation is 
concerned. The cases are too numerous 
to undertake to cite them to this exception. 


It was also held in this case that the 
Ohio beneficiaries were released from the 
succession tax because they lawfully 
elected to be paid out of the proceeds 
of the Ohio realty and the Illinois execu- 
tors had no right to restrain this election. 

We must confess our inability to grasp 
the reason of this holding, the will itself 
expressing no intent on this subject. If 
we agree that these proceeds are exempt 
from the Illinois tax, then the exemption 
enured to the general benefit of all the 
legatees, and the way to administer the 
estate would be to pay each legatee his 
legacy, reduced in the proportion that 
these proceeds stood to the entire estate 
distributed, or, at least, to that portion of 
the estate subject to the succession tax. 
Otherwise, the election may be given to 
the first comer and when given this in- 
directly adds to the burden of the other 
legatees. 


But, coming back to the proposition 
that the will determines upon whom the 
tax ultimately falls, and Ohio submitting 
to the validity of the transfer where the 
realty is converted, as of the date of death 
of decedent, into personalty, why is it 
not personalty and governed by the rule 
mobilia sequuntur personam? Does not 
Ohio, which rightly only may have a 
legal or lawful interest in the question, 
waive all rights in the matter? It does 
not seem to give extraterritorial force to 
Illinois statute, but its force is merely 
a recognition by comity. It seems an 
appropriate limitation on the rights of 
a resident, that his power by will is thus 
circumscribed, and this being so, Ohio, as 
in this case, could have no interest in the 
question, and beneficiaries could have no 
standing to object to the will converting 
realty into personalty. 





NOTES OF IMPORTANT DECISIONS. 


————— 


MONOPOLIES—COMBINATION TO _ PRE- 
VENT SELLING BY MAIL ORDER SYSTEM. 
—The Supreme Court of Nebraska does not re- 
veal in a late decision by it what are the terms 
of what is known in that state as the “Junkin 
Act,” an act entitled “Unlawful Restraint of 
Trade,” but that it must be exceedingly elastic 
must be inferred from a late decision by that 
court. Marsh-Burke Co. v. Yost, 153 N. W. 573. 

That case shows that a coal company had an 
exclusive agency for the sale of a particular 
brand of coal in and about Lincoln City and, 
in addition, it sold coal elsewhere in the state 
and in South Dakota and Kansas, carrying on 
the latter part of its business by a mail order 
system. This system was greatly objected to 
by the general agent of the producer of this 
brand of coal, he claiming it greatly interfered 
with the agencies given in other towns and 
cities outside of Lincoln, who were selling coal 
as plaintiff there sold it. He called on plaintiff 
to desist and on his refusal his exclusive 
agency was revoked and he, with others in 
combination, sought to cut off plaintiff’s coal 
supply from other wholesalers, and this com- 
bination, called a conspiracy, was alleged to 
have succeeded and destroyed plaintiff’s busi- 
ness. Plaintiff had judgment and this was af- 
firmed, one judge dissenting. 

There certainly was no purpose fairly evi- 
dent, that defendant was endeavoring to keep 
plaintiff out of the coal market, but it does 
seem fairly inferable that he was not to use 
the coal in his exclusive agency other than in 
ordinary trade. When he went beyond the do- 
main of that trade and invaded the field al- 
lotted to others, presumptively he was taking 
advantage to extend the confines of his trade, 
so as to conflict with other agencies. This, the 
grantor of the agency had a right to object to, 
and so might his agent as representing him. 

This left the case of this agent conspiring 
with his others to prevent plaintiff getting coal 
from other wholesalers. But if in their 
conspiring they merely sought, not to keep him 
from buying coal, but to prevent him from buy- 
ing it to resell in his mail order system, why 
might not one coal dealer present to other coal 
dealers argument showing alleged objections to 
such system of selling? He would urge that 
it hurt his trade and would hurt theirs. If the 
argument appealed to them and defendant ad- 
vanced it in good faith to protect his legitimate 
interests, where was the creation of a monopoly 


thereby? May not dealers in a particular com- 
modity agree reasonably to regulate sales there- 
of. provided that the regulation does not un- 


; duly restrict the output? 
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PLEADING AND PRACTICE—GENERAL 
DEMURRER TO ACTION ON STATUTE 
OVERRULED BECAUSE FACTS SHOW 
RIGHT AT COMMON ,LAW.—Highth Circuit 
Court of Appeals considers a case where an ac- 
tion was brought, under a Missouri anti-trust 
statute, to which general demurrer was filed. 
At the close of oral argument, the court be- 
low inquired of counsel whether a cause of 
action at common law was stated and, if so, 
whether general demurrer should be overruled? 
Briefs were filed on this question, and de- 
murrer was sustained by the lower court. This 
ruling the Circuit Court of Appeals reverses. 
Fuller v. Schlitz Brewing Co., 223 Fed. 313. 

The Circuit Court of Appeals being in seem- 
ing agreement with the lower court as to no 
cause of action on the statute being stated, ap- 
plies, under Conformity Act, Missouri decision, 
holding that, where a petition framed upon a 
statute, states a good cause of action at com- 
mon law, it should be proceeded with, citing 
Comings v. Railroad, 48 Mo. 512; Kneale v. 
Price, 21 Mo. App. 295; Railroad v. Freeman, 
61 Mo. 80. 

This ruling we believe to have much sup- 
port in cases in other states, and this upon the 
ground that this course is on the theory that 
courts should be free from technicality. Its 
observance, however, seems to us more to pro- 
mote than obstruct technicality. It certainly 
has little tendency to clear away dispute over 
issues in advance of the entering upon the 
trial of causes. 

For example, Missouri Code provides that 
the petition shall contain “a plain and con- 
cise statement of the facts constituting a cause 
of action, without unnecessary repetition,” and 
“a demand for relief to which the plaintiff may 
suppose himself entitled.” If the petition is 
framed upon a statute and prays for relief ac- 
cording to that statute, it aims at “a plain and 
concise statement” of facts necessary to Ccon- 
stitute a cause of action thereunder, and it 
would only be by accident if the statement would 
be plain or concise under any other theory of 
recovery. And if there were another theory, the 
statement ought to be plain and concise so far 
as the other theory is concerned; in other 
words, another count in the petition. 


True simplicity requires that when a petition. 


has eliminated by proper motion anything of 
indefiniteness, the issues should be clear, so 


that offered evidence could be readily gauged 
as to relevancy or competency. A _ plaintiff 
should not be allowed to come into court on a 
statutory remedy and finding that not ap- 
plicable, catch by a ledge upon which he in no 
way relied. This does not give fair notice to 
defendant. 





UNCLE SAM AND THE DESERT 
FARMER 


Land belongs in the category of “things 
real.” Strictly speaking indeed, it is the 
only thing real and imperishable, for 
tenements and hereditaments are real 
property only when they are attached to 
or are appertaining to land. Land alone 
of all forms of property is unaffected by 
wars, pestilences and the forces of na- 
ture, and neglect to cultivate it only adds 
to its original value. Horace Greeley’s 
advice to young men to go West had 
point only because land was to be ac- 
quired under favorable circumstances on 
the frontier. 

With the more complete organization 
of society, following settlement in any 
part of the world, there inevitably arises 
ownership in land which is nothing more 
than a recognition by society of the right 
of one of its members to exercise domin- 
ion over a certain portion of the earth’s 
surface. The ownership of land carries 
with it so many rights and privileges that 
man has always had a great desire to ac- 
quire the title to it. The ownership of 
land, on the other hand, carries with it 
grave responsibilities as well, and no one 
has the moral right to hold land at the 
expense of the public. The Government 
is the great landowner in this country. 
Uncle Sam, however, does not possess all 
the characteristics of the individual land- 
owner, for he is an owner not for per- 
sonal benefit, but as a trustee for the pub- 
lic; as well for the citizen who seeks to 
get title as for the great body of citizens 
who have no direct interest in the partic- 
ular tract. The obligations of trusteeship 
in this case are, therefore, two-fold; to 
the direct beneficiary of the land laws, who 
is permitted to take title, and to the indirect 
beneficiary, the public, which shares in the 
monetary proceeds and the more remote 
benefits of settlement. Nevertheless, the 
person of the beneficiary and the third par- 
ty are, to a certain extent, identical, for 
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the beneficiary does not in any sense lose 
his identity as a member of the general 
public for whose benefit the public domain 
is held, by becoming an entryman under 
the laws of the United States; he merely 
takes to himself the advantages offered by 
the Government, and thereby indirectly 
benefits the public, himself included, by ac- 
quiring a home for his family. 


Under: such circumstances, the entryman 
has a right to insist on equitable treatment. 
Partly because of this fact, the land depart- 
ment has been given almost absolute 
power in passing upon questions that 
arise concerning the disposing of the 
public lands by the Government to its 
citizens, and the courts will never 
assume jurisdiction to cancel an entry, 
and will hear only cases involving 
fraud on the Government in _ pro- 
curing patent. At every stage of the pro- 
ceedings, from the time of entry to issu- 
ing of patent, the land officers decide all 
controversies between contestants for the 
lands or between the Government and the 
entryman. In every instance this involves 
the assuming of the functions of a court 
by the land officers, but they do not, how- 
ever, follow faithfully the ordinary rules 
of procedure of our courts; the land de- 
partment in administering its functions in 
this respect acts more like a court of equity, 
and when necessary will ignore the law in 
order that it may dispense justice. 


As an instance in point, the writer has in 
mind a case he appealed to the Secretary- 
of the Interior. The entryman had taken 
up a quarter-section many years before and 
had relinquished eighty acres of the same 
for. a consideration and the other eighty 
acres without consideration. At a much 
later time he had made homestead appli- 
cation to a local land office and had been 
told that he could take up a full one hun- 
dred and sixty acres, in addition to the 
eighty acres he had formerly relinquished 
for a consideration. When he. came to 
prove up, however, after he had faithfully 





complied with the law, patent was refused 
because it would mean that the homesteader 
would be getting two hundred and forty 
acres from the Government instead of the 
one hundred and sixty allowed by the law. 
The Secretary of the ‘nterior, however, 
rightly decided that the equities were on 
the side of the entryman, and accordingly 
ordered patent to issue, on the ground that 


the entryman had acted in good faith upon 


information given him by a Government 
land officer, and to refuse patent would he 
an injustice. 

But in many respects, the administration 
of the land department can be criticised. 
Too many times in the past, the entrvman 
has been under the necessity of removing 
the undue suspicion of the land officers and 
of defending himself against contest on in- 
sufficient grounds, which should never have 
been entertained in the first place. If an 
entryman happened to be without enemies 
and no one envied him his land, he was 
fairly successful in getting his patent. But 
even then he had to exercise patience, for 
it was usually a long time in coming, even 
when there were no obstructions, as the 
final proof had to be examined and care- 
fully scrutinized by the officers of the land 
office before the patent could be issued, and 
this in the nature of things took a long 
time. Yet, there is reason to believe that 
a policy of unduly delaying patents was 
deliberately entered upon in order that the 
chances of the Government being defraud- 
ed would be minimized. 

In theory the object of the land laws is 
beneficent in that they seek to encourage 
settlement of the frontier. But the history 
of the settlement of the West shows that 
the Western railways, with their large 
grants of public lands, have been greater 
colonizers than the Government itself, even 
though the farmer had to buy outright from 
them. Most homesteaders, being under the 
obligation of residing on their land con- 
tinuously to avoid having questions raised, 
were able to make but a precarious living, 
and it was necessary as soon as they got 
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patent to sell their land to pay off the debts 
contracted during the period of compara- 
tive idleness. Inasmuch as it was the ob- 
ject of the land laws to secure permanent 
settlers in the country, some system should 
have been devised to render additional aid 
to the homesteader, so that he might have 
stocked and improved his farm. But at the 
time the Homestead Act went into effect 
and at the time the greatest number of 
homestead entries were made, the Govern- 
ment was not engaged in paternalistic en- 
terprises and such a proposition would not 
have been generally favored. 


It is futile now to dwell upon the failure 
of the Homestead Law fully to accomplish 
the high purposes of its framers, interest- 
ing though such a subject might be. It is 
enough to have it before us as a warning 
that any harshness in administering the land 
laws must be reserved for the land thieves 
and speculators alone, and that a liberal 
policy must be initiated for the bona fide 
entryman. 


Congress made provision for the entry of 
dry lands for the first time in 1877, by en- 
acting a Desert Land Law. Although 
passed not so very many years after the 
Homestead Law, it has not appealed to the 
average land seeker in the same way as the 
latter law, for the reason that the land with- 
in the purview of the Act was not as good, 
and because it was necessary to make large 
expenditures in reclaiming it from its des- 
ert state, before patent could be issued. It 
was not difficult for legislators to see, how- 
ever, that the time would come when all 
Government lands in sections of the coun- 
try where the precipitation was sufficient 
for successful cultivation of the soil would 
be in private hands, and homeseekers 
would be looking to the semi-arid lands of 
the West for homes. The object of the 
Desert Act is no different than that of the 
Homestead Law, insofar as it was intend- 
ed to plant homes on the public domain for 
American citizens, but the differing char- 
acter of the land necessitated different re- 





quirement as a condition to the granting 
of patent. According to the terms of the 
former, improvements and reclamation are 
to take the place of residence and settle- 
ment required by the latter; waste lands 
are to be reclaimed from their desert char- 
acter and made to yield abundant harvests. 


At last has arrived the condition fore- 
seen many years ago by the framers of the 
Desert Act; our agricultural domain is now 
reduced almost exclusively to semi-arid 
lands and it is to this lower grade of land 
that settlers must look for homes. The 
Homestead Law has served fairly well for 
the best lands once owned by the Govern- 
ment, but the limitation of 160 acres and 
the requirement of residence cannot be ap- 
plied to the desert lands. It is true that 
recent amendments to the. Homestead Law 
have provided for larger acreage in the 
homestead entry, but even then it would 
not be practicable to require residence for 
a desert entry. The Homestead Law has 
not always been administered with even- 
handed justice, and the policy of the land 
department has been narrow at times and 
unduly liberal at others, with the result that 
some deserving entrymen have been re- 
fused patent, and others who entered the 
public lands with speculative intent, were 
able to get title without in any sense con- 
forming to the terms of the law. The re- 
quirement of reclamation, involving ex- 
penditure of money makes the loss bear 
heavier on a desert entryman if he loses 
his land, than on the homesteader. It is 
for this reason that the land department 
must construe the Desert Law in a fairer 
and more equitable way than it has the 
Homestead Law if it is ever to become pop- 
ular. 


Yet with this convincing reason for spe- 
cial consideration to the desert entryman, 
it must be said with disappointment that 
sufficiently numerous interpretations of the 
Act have already been made to lend force 
to the belief, that the desert entryman is 
also to travel a rough and thorny path be- 
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fore he can expect to get his patent. Too 
much emphasis cannot be given to the rea- 
sonable warning to the land department 
that the old policy, where it results in in- 
justices, must be abandoned. Let it not be 
understood that there can be any serious 
criticism of the substantive land law, which 
is the law of the abstract rights, duties and 
liabilities of the entryman. As in any 
branch of the law, there is more interest in 
the remedy than in the right, and like the 
man in jail, the entryman has more con- 
cern as to how he is going to get out of dif- 
ficulty than he has for the rights given him 
under the law. No man likes to buy litiga- 
tion, no matter whether he is certain or 
not, as to what the ultimate outcome of the 
lawsuit will be, and unless the land depart- 
ment settles as far as possible all open ques- 
tions before the entry is allowed, the Act 
will never be very popular. 


According to the Desert Act, lands which 
will not without irrigation produce a fairly 
profitable crop in the average year, are des- 
ert within the meaning of the law. There 
is nothing therein contained to prevent the 
taking up of land of this character under 
the Homestead Law, but inasmuch as 
three hundred and twenty acres in every 
case can be taken up, and a married woman, 
not the head of a family, can also take up 
a claim, and irrigation would necessarily 
be resorted to in either case, the desert en- 
try is the more attractive for this character 
of land. 


Jokers which emasculate many a good 
law are not found in the terminology of the 
Desert Land Law. The term “desert” is 
capable of varying interpretations and were 
this term left undefined the law would be 
uncertain and unsatisfactory, but the Act 
in § 2 actually defined what is desert land 
in the following words, “That all lands ex- 
clusive of timber lands and mineral lands 
which will not, without irrigation, produce 
some agricultural crop, shall be deemed 
desert lands within the meaning of this Act, 
which fact shall be ascertained by proof 





of two or more credible witnesses under 
oath, which affidavit shall be filed in the 
land office in which said tract of land shall 
be situated.” An entryman of average in- 
telligence would naturally suppose that 
when he produced the two or more credible 
witnesses, and the land department had ac- 
cepted their testimony without question and 
had allowed the entry, that the question of 
the desert character of the land had been 
settled for all time. That this would be 
the view of the courts is shown by the 
opinion of Justice Brewer in the case of 
United States vs. Budd,’ in which he said, 
“But after all, the question (the timber 
and stone character of the entry) is 
not so much one of law for the 
courts, after the issue of the patent, 
as of fact, in the first instance for 
the determination of the land officers.” 
And Judge Phillips of the United 
States District Court, in United States vs. 
Mackintosh,” says “The occasion on which 
the desert character of the lands is to be 
ascertained is at the time of filing the 
declaration. This is a fact to be ascertain- 
ed to the satisfaction of the register of 
the land office, by affidavits or other ap- 
propriate evidence. * * * This ap- 
plication was further supported by the 
affidavits of two witnesses, certifying to 
the desert character of the land, based upon 
their personal knowledge of its situation 
and quality. It was upon this evidence 
that the land office department determined 
that the tract of land was subject to entry 
under the desert land act. This was in the 
nature of an adjudication by the proper 
designated department of government, and 
without a direct impeachment for fraud of 
this determination by the department, the 
ascertainment is final and conclusive upon 
the courts.” If final. and conclusive upon 
the courts, why not final and conclusive 
upon the department itself, which took the 
proof, accepted it without question and 
allowed the entry? 


(1) 144 U. S& 167. 
(2) 85 Federal 333. 
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The view of the courts is a sensible and 
reasonable construction of section 2 of the 
Desert Land Act, and the view that an 
average layman would take. Legislative in- 
tent to define what class of lands are com- 
prehended within its meaning could not 
be clearer. And to make doubly sure that 
the lands entered shall be only desert lands, 
proof by two or more credible witnesses 
under oath shall be filed in the land office. 
The entryman might logically conclude that 
having produced the number of credible 
witnesses that the register required and 
having had his entry allowed, that a final 
adjudication had been made, subject to be 
overturned only on the ground of fraud 
perpetrated by the entryman. 

This supposition on the part of the aver- 
age entryman is the more natural when 
it is considered that improvements every 
year, amounting to one dollar per acre 
must be put on the place. It cannot be 
presumed that a wise and beneficent gov- 
ernment would permit an entryman in good 
faith to improve the land, only to refuse 
him patent if it should later be found that 
the land was not desert in character; the 
object of the law is to encourage the re- 
clamation of waste lands, and the govern- 
ment is under a moral obligation to act in 
good faith. But, alas for the poor entry- 
man who has not looked into the land de- 
cisions carefully; he finds that the govern- 
ment, at any time before patent is issued, 
will entertain a contest involving the desert 
character of the land. The government 
which has taken his 25 cents per acre and 
has accepted his proof of annual work done 
will permit an attack upon the validity of 
his entry, and cause him to be dragged into 
endless litigation because it chooses to say 
in effect that the preliminary proof by the 
“two or more credible witnesses” is not 
conclusive. The entryman is made to pay 
for the government’s neglect to determine 
finally the character of the land before entry 
is allowed. It is easy to say that the desert 
entryman must take his chances, but how 
absurd and senseless to make him struggle 





under this shadow for the five or ten years 
elapsing in most cases between entry and 
issuing of patent. The average man will 
not consciously take lomg chances when the 
returns are as meager as they are from the 
efforts to acquire title to desert land. If 
reclamation of this kind of land is to be 
accomplished to any extent, the govern- 
ment’s attitude of suspicion and passive 
interference toward the entryman must be 
changed to a spirit of active encouragment. 

The land department has formulated 
three grounds of contest, viz: illegal in- 
ception, abandonment, and failure to com- 
ply with the law after entry. The latter 
two grounds of contest cannot be objected 
to, for the entry cannot be held open after 
the entryman has abandoned it, and the 
law with reference to improvements after 
entry is clear and unmistakable. A deserter 
and one who fails to conform his actions to 
the unambiguous provisions of the law de- 
serve no commiseration. And as far as il- 
legal inception of the entry can _ be 
interpreted to mean fraudulent incep- 
tion and bad faith, no complaint can 
be made to the first ground of con- 
test mentioned above. But when the 
land department allows a contest on the 
ground that an entry was illegally initiated, 
the only issue raised being that of the 
desert character of the land, after it has 
received the evidence required by the law, 
which determines the fact of desert charac- 
ter, and has allowed the entry, it is assum- 
ing an inconsistent position. The only pos- 
sible justification of such a procedure is 
that the law only means that the fact of 
desert character of the entry is determined 
prima facie, subject to be shown later by 
contest to be non-desert. Does not this 
appear farcical? For every intendment of 
the law is in favor of the construction 
that the desert character of the land is con- 
clusively adjudicated at the time of the 
entry, by the filing of the affidavits, and 
the allowance of the entry. 

The government in its efforts to escape 
the results of mistake, by reserving all 
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rights does not occupy an enviable posi- 
tion. Just recently Justice Vandevanter, 
speaking for the United States Supreme 
Court, sustained the transcontinental rail- 
ways in their contention that the clause in- 
serted in patents providing that the lands 
should revert to the government in case 
they were found to contain minerals, is 
void. The court held that the patents, al- 
though irregular, could not be attacked 
collaterally, and the matter could only be 
taken advantage of by direct attack on the 
part of the government. Justice Vande- 
vanter in rendering the decision of the 
court, said: “In every case before the court, 
we have held that where the law says that 
only mineral or homestead land are to be 
granted by the land officials, the officials 
must do their duty of ascertaining whether 
that land came within the law and that 
they could not perform their duty by in- 
serting exceptions that the land should not 
pass, if found later not to be within the 
law.” If fraud 
is used in getting title to the public domain, 
it is right to cancel the patents, if it can 
be done equitably to bona fide holders, but 
when certain kinds of lands are enumerated 
as being subject to entry, then a responsi- 
bility that cannot be evaded rests upon the 
government to determine in advance specifi- 
cally what lands are within the law. If an 
entry is once made, the matter as to the 
character of the land, whether it be timber, 
mineral or desert should be closed forever, 
other than bona fide entries not being con- 


This is sound doctrine. 


sidered. 

It can be said, however, in defense 
of the land department that practically 
every decision is equitable and in favor 
of the bona fide entryman. If the claimant 
acts in the utmost good faith, the depart- 
ment, judging from its past decisions, will 
overlook many small deviations from the 
law and will give a liberal construction to 
the terms of the Act. Nevertheless this 
fact is not sufficient to turn the shafts of 
criticism, for what boots an equitable and 
just cure of the entryman’s ills in the end, 





when he is exhausted by the tediousness 
of the remedy. The entryman is not saved 
the expense and annoyance of having his 
right litigated through long years if any- 
one chooses to contest his entry. After 
all, it is not an equitable decision in the 
end that the holder of the desert entry 
needs most ; he has the right to demand that 
no contest be entertained and that the gov- 
ernment fight for him after it has repre- 
sented to him that his entry is the right 
one and has allowed him to start reclama- 
tion. If a private individual contracted 
to sell land as grazing land, would it be 
equitable to allow him to harass his pur- 
chaser by requiring him to go through an 
expensive proceeding to show that the land 
was grazing rather than agricultural? This, 
of course, is not an exact parallel, for the 
law would not permit such a proceeding. 
When the individual contracted to sell the 
land as grazing land he is bound by that 
agreement and he cannot put the burden 
upon the purchaser to prove the character 
of the land, if he happens to have a sus- 
picion that the land is other than he thought 
it was when he sold it. Yet the analogy is 
close enough to show how inconsistent the 
government is in permitting a contest to 
reopen the question of the character of land 
once determined by the government to its 
own satisfaction. The waste of time added 
to the usual delay in making improvements 
and getting patent, will exhaust the patience 
of even the most persistent entryman, and 
will bring the Desert Act into positive dis- 
favor. The government, in spite of all that 
can be said to the contrary, having adju- 
dicated this question of the desert character 
of the land, by allowing the entry after 
evidence has been received, can only effectu- 
ally safeguard the interests of the entryman 
by refusing absolutely to entertain a con- 
test on this point. No good is accomplished 
by ignoring the plain intent of the law to 
prescribe the very procedure to determine 
whether the land is desert or not. 

If this point at first glance seems to be 
too small and insignificant to engage atten- 
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tion, look into the matter more closely and 
make the position of the desert enteryman 
your own. Suppose you go into a country 
covered with sage brush and not prod: cing 
any vegetation that live stock will eat. If 
any land would come within the purview 
of the Desert Act, that would. You make 
your entry, and produce your witnesses. 
The land office allows the entry, and takes 
your 25 cents per acre, which amounts to 
eighty dollars on the three-hundred and 
twenty acres entered. Under the present 
way of administering the law, you stand 
from that time forward under the shadow 
of a possible contest in a matter which, by 
all principles of right and justice should be 
forever closed. The longer the delay in 
starting contest the greater the damage, 
for successive annual improvements of one 
dollar per acre must be made. And the 
land department cannot refuse to entertain 
a contest merely because of the delay in 
starting it. If the contest comes within 
the first year before any work has been 
done, the entryman stands to lose but little 
and he has the advantage of having an early 
adjudication of the character of the land, 
which makes the point res adjudicata. But 
why there should be a difference made be- 
tween the adjudication after contest and 
that made at the time of entry, it is dif- 
ficult to understand, unless the finding at 
the time of entry is considered to have been 
made on an ex parte hearing and the de- 
cision after contest as made upon adversary 
proceedings. If that is the basis for the 
difference made, why not make the pro- 
ceedings at time of entry final, by a more 
extended hearing, and by published notice 
of the hearing, bringing in all those who 
wish to contest the application. This would 
save the entryman the expense and annoy- 
ance of a later contest, and make the pro- 
ceeding adversary without doubt. It might 
be said that a fairer test of the character 
of the land could be made where the adver- 
sary could initiate his contest at any time 
he saw fit, than where all right of contest 
is cut off within a limited period. Possibly 





in some cases it might, but a few isolated 
cases surely cannot justify such a policy 
of uncertainty. If the government is not 
satisfied with a notice to the public to con- 
test the application or be forever barred, 
and the credibility of the two witnesses 
is questioned, then let it find out the charac- 
ter of the land from some of its own agents. 
The land department is not fair in accepting 
an entryman’s money, allowing the entry, 
assuming the position that the proceedings 
are merely ex parte, and reserving the right 
to later hear a contest by anyone, who wish- 
es to show that the land is non-desert. Such 
a policy smacks too much of “scrap of 
paper” diplomacy. There is a duty, which 
cannot be lightly shifted, resting upon the 
land department to classify the public do- 
main, and determine what lands are desert 


and subject to entry under the terms of the 


Act. 


Moreover it seems that the department 
might well assume this duty of designating 
what lands are comprehended within the 
Desert Act. Especially so, since the depart- 
ment has chosen to ignore the plain intent 
of Congress to settle the question by prov- 
ing that the fact of the desert character of 
land should be ascertained by the affidavits 
of two or more credible witnesses. It 
would not require legislative sanction to 
validate such action by the department. In 
the enlarged homestead act, passed Febru- 
ary 19, 1909, which enacted that three-hun- 
dred and twenty acres of non-mineral, non- 
irrigable and non-timber land could be 
taken up, it was expressly provided that 
the lands subject to entry had to be desig- 
nated before they could be entered. But 
they were only to be designated by the 
Secretary of the Interior as in his opinion 
not susceptible of successful irrigation. In 
order to reach an opinion, the Secretary 
would have to consider in the first place 
whether the land needed irrigation, for 
land receiving plenty of precipitation for 
growing crops could well be non-irrigable, 
but still not be within the meaning of the 
Act. To hold that the designation did not 
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determine that the land required irrigation 
as well as whether it was susceptible of 
successful irrigation would be unreasonable. 
The term, non-irrigable stands in a different 
relation to the Act than the other terms, 
for all mineral and timber rights can be 
reserved and especially the mineral rights. 
The non-irrigable nature of the land has to 
be determined in advance, which requires 
the preliminary determination of the neces- 
sity of irrigation. If the Secretary can 
determine the necessity of irrigation, which 
is a determination of desert character under 
the law mentioned, so could he determine 
with reason the desert character of the lands 
sought to be entered under the Desert Act. 
And as the Land Office is the final arbiter 
of all disputed points in the land laws and 
in their administration, there would be no 
appeal from such action on the part of 
the Secretary. 
The requirement of designating the lands 
can only be for the benefit of the entryman. 
It might have been left out of the enlarged 
homestead act, and the entryman left to 
take his chances, as is the desert entryman. 
It is merely an example of the government’s 
awakening interest in the claimant, and 
shows what might be done with the Desert 
Act. If the department would adopt this 
procedure with the Desert Act, no one 
would be injured, for it could be left with 
the entryman to decide whether he wanted 
to take up lands already designated or take 
the chances of land being desert. If the 
designating of the desert lands was made 
a matter of administration of the law, it 
would be even preferable to making it a 
statutory prerequisite to entry, for no one 
would be thereby cut off from making a 
desert entry on any land he desired. 
There is no disposition to criticise 
the land department for seeking to 
prevent fraud being practiced upon 
itself, and it is admitted that in cases 
where the entry is fraudulent, the 
entryman being reasonably cognizant 
that the land he enters is not. desert, 
the allowance of the entry should not be 





conclusive. Outside of such a case a hard 
and fast rule in favor of the entryman 
should apply where he acts reasonably and 
in good faith. The department has many 
and varied opportunities to decide the ques- 
tion in advance. The desert character of 
the land is a matter susceptible of exact 
determination; it depends upon climatic 
conditions, of which the government has 
past records ; upon the character of the soil, 
which can be determined by chemical analy- 
sis, and upon experiments on adjacent 
lands of a similar character. It is not like 
trying to determine whether lands are 
mineral or oil-bearing, for these latter char- 
acteristics are not to be seen upon the sur- 
face. In addition to having the lands 
classified by field experts, more complete 
testimony could be required at the time of 
filing the declaration in the nature of ex- 
periments on adjoining lands or in the 
neighborhood, by the oldest residents in the 
neighborhood. Any requirement to settle 
the matter once and for all before entry 
could not be objected to; better to put 
obstacles in the way of the entry than to 
make entry easy and to place the obstruc- 
tions in the way of getting patent. 

The safeguarding of the interests of the 
entryman on the semi-arid lands is a matter 
that is vital to the United States, to the 
semi-arid sections of the country, and to 
the desert farmers themselves. It is, more- 
over, one involving the interests of the 
public, for land seekers are looking to the 
dry lands on which to make homes, as 
the best lands have already been taken up. 
That some interest has already been arous- 
ed in this matter is shown by the follow- 
ing quotation from the resolutions adopted 
by the Fifth Conservation Congress: “That 
the established, traditional, and sound pol- 
icy of the United States with respect to the 
disposition of its unappropriated lands is 
opposed to the making of a direct revenue 
thereby, beyond the expense incident to the 
surveying, classification and disposing of 
such land, but on the contrary that said 
policy is intended to encourage and pro- 
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mote the settlement and development there- 
of, and that any Act of Congress, or any 
administrative construction thereof which 
is not in harmony with this policy does an 
injustice to the new states by placing them 
on an unequal footing with the original 
states and by discouraging and preventing 
the settlement of such new states and the 
development of their resources; That we 
favor a liberal and equitable administration 
of our public land laws, so that settlers will 
be encouraged to take up the public domain 
instead of being discouraged and harassed; 
That we favor more expeditious settlement 
of public land cases by the Interior Depart- 
ment, the speedy examination of the char- 
acter of entered lands where such examin- 
ation is required by law, and prompt issu- 
ance of patent after the making of’ final 
proofs; That we regard with disapproval 
and disapprobation the attacks made upon 
settlers by special agents of the government, 
except in cases where the evidence clearly 
and positively shows fraud or noncompli- 
ance with the law; That we recommend 
the making ofa soil survey by the 
United States Government of all lands 
in the public domain, and the pas- 
sage of an Act providing for al- 
lowance of homestead entries of an 
entire section of land or more in the local- 
ities where the annual rainfall is less than 
eighteen inches. We recommend the im- 
portance of land classification and soil sur- 
veys as factors in development and urge 
their extention and completion through the 
co-operation of State and Federal agencies, 
each sharing the supervision and expense of 
the work, also such legislation as will tend 
to check land frauds and conserve the land 
business.” 


These are words of sound advice and 
solemn warning. Coming as they do, from 
men who know the semi-arid regions from 
bitter experience, they deserve careful con- 
sideration by the land department. They 
might well become the Declaration of 
Rights of the semi-arid regions. of the 
West, and if the respectful demands therein 
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contained are heeded by the government, 
the tide of emigration will effectually be 
turned from the lands across our northern 
border. 
WiLLiAM ARTHUR TERRALL. 
Neihart, Mont. 








BANKS AND BANKING—SET-OFF. 





PLATTS v. METROPOLITAN NAT. BANK 
OF MINNEAPOLIS. 





Supreme Court of Minnesota. July 2, 1915. 





153 N. W. 514. 





(Syllabus by the Court.) 





The general rule is that a bank holding an 
unmatured note of a depositor may, upon his 
insolvency, off-set the deposit against the note. 





DIBELL, C. Action by the plaintiff, as as- 
signee of four different persons, to recover 
the sum of $2,000 received by the defendant 
bank under the circumstances hereinafter 
stated. There were findings for the plaintiff. 
The defendant appeals from the order denying 
its motion for a new trial. 

[1] 1. The rule is general that a bank, hold- 
ing a not yet due note of a debtor who is a 
depositor, has, upon the debtor’s insolvency, 
an equitable right of set-off of the note 
against the deposit. Wunderlich v. Merchants’ 
National Bank, 109 Minn, 468, 124 N. W. 223, 
27 L. R. A. (N. S.) 811, 134 Am. St. Rep. 788, 
18 Ann. Cas. 212. This case discusses at some 
length the basis and application of the doctrine 
of equitable set-off, and reviews the earlier 
cases. It leaves no present need of further dis- 
cussion. 

[2] 2. The defendant bank seeks to retain 
the $2,000 hy the application of the doctrine 
of equitable set-off to the facts now to be 
stated. 

In April, 1913, the Citizens’ State Bank of 
Ft. Pierre, S. D., borrowed of the Metropolitan 
National Bank of Mineapolis the sum of $4,500 
on its 90-day note. The sum was credited to 
the Ft. Pierre bank on the books of the Metro- 
politan Bank on April 18, 1913. 

One John Hayes was the president of the Ft. 
Pierre bank and negotiated the loan for it. 

Hayes was engaged in the farm loan busi- 
ness. Four farmers living in South Dakota 
employed him in April, 1913, to get them loans 
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of $500 each on their farms. He was their 
agent. His loan business was a private busi- 
ness unconnected with that of the bank. He 
negotiated these loans through Barnes Bros., 
of Minneapolis. He was authorized to receive 
the proceeds. The money which he got belong- 
ed to the four farmers. He directed Barnes 
Bros. to put the money in the defendant Metro- 
politan Bank to the credit of the Ft. Pierre 
bank. Barnes Bros. drew four separate checks 
of $500 each on their own bank, the North- 
western National, in favor of the Metropolitan 
Bank, “c/o Citizens’ State Bank, Fort Pierre, 
S. D.” In each letter of transmittal, Barnes 
Bros. instructed the Metropolitan Bank to 
place the check inclosed to the credit of the 
Ft. Pierre bank and advise it accordingly. 
Two of the checks were dated on April 25, and 
were deposited April 26. Two were dated April 
28, certified for the defendant bank on April 
29, and on that day deposited. All the checks 
were drawn on the Northwestern National 
Bank payable to the defendant bank and none 
were indorsed by the Ft. Pierre bank or were 
ever in its possession. On April 29, 1913, the 
Ft. Pierre bank became insolvent and the 
Metropolitan Bank credited the $2,000 belong- 
ing to the South Dakota people, then intact 
in the bank, together with the Ft. Pierre bank’s 
own money on deposit, against the non-due 
note of the Ft. Pierre bank. 


This action is by the plaintiff, as assignee 
of the four farmers, in substance for money 
had and received. Hayes never claimed the 
money to be his. The Ft. Pierre bank never 
claimed it, never had it, never heard of it. 
It was the money of the four farmers and 
was impressed with a trust in their favor. It 
was put in the defendant bank in the name 
of the Ft. Pierre bank for the evident purpose 
of transmission to South Dakota. 


There is no finding that the defendant bank 
knew that the checks deposited by Barnes Bros. 
were impressed with a trust. 


Some cases hold that the right of set-off 
exists against money deposited, though it is 
impressed with a trust in favor of a third 
person, if the bank is in ignorance of the 
trust. We do not find that the question of 
notice of the trust has been made the control- 
ling test in this state or that the precise ques- 
tion has been met. There are authorities both 
ways. Whatever the proper rule is, with the 
natural equities all in favor of the four men 
who owned the money and a total lack of 
natural equity in favor of the bank, for the 
$2,000 was a total loss to the four men who had 
mortgaged their farms to raise it and a find by 





the bank, we cannot hold that money received 
as this money was, hardly in the regular course 
of banking business, should be used to pay a 
Ft. Pierre bank debt to the defendant bank. 
The court was right in denying the off-set. If 
necessary to sustain its decision it could easily 
be held that it conclusively appeared that the 
bank was charged with notice. 


A number of other assignments of error are 
made. We have examined them all but we do 
not find their discussion necessary. 

Order affirmed. 


Note.—Set-Off by Bank of Unmatured Debt 
Owing by Insolvent Depositor—One of the most 
recent cases holding as does the instant case, ac- 
cording to the syllabus above shown, is that of 
Hayden y. Citizens’ Nat. Bank, 120 Md. 163, 87 
Atl. 672, 46 L. R. A. (N. S.) 1059. In the opin- 
ion by Stockbridge, J., it was said: “In consid- 
ering the question of the right of the bank 
to assert a lien for the benefit of notes of a 
customer which it has discounted, but which are 
not yet due, there has been some diversity of 
decision in this country, and in such states as 
New York (Jordan v. National Shoe and Leath- 
er Bank, 74 N. Y. 467, 30 Am. Rep. 319), Mis- 
souri (Kortjohn vy. Continental Nat. Bank, 63 
Mo. App. 166), South Carolina (Bank of Spar- 
tanburg v. Mahon, 78 S. C. 4c8, 59 S. E. 31), 
Illinois (Commercial Nat. Bank v. Proctor, 98 
Ill. 588), Wisconsin (Oatman v. Batavian Bank, 
77 Wis. 501, 20 Am. St. Rep. 136, 46 N. W. 881), 
and Michigan (Bradley v. Thompson Smith’s 
Sons, 98 Mich. 449, 57 N. W. 576, 23 L. R. A. 
305, 39 Am. St. Rep. 565, 4 Am. Neg. Cas. 159), 
it is held that, in order that the bank may assert 
the lien and maintain the set-off, the debt must 
be due.”’ In Wisconsin and Michigan, how- 
ever, this is controlled by statute. 


In New York this broad proposition is sub- 
ject to qualification as follows: If the note is a 
demand note. set-off is allowable. People v. 
St. Nicolas Bank, 60 N. Y. Supp. 719, 44 App. 
Div. 313. The Jordan case, supra, declares that: 
“Insolvency of a party sometimes moves equity 
to grant a set-off. which would not be allowed 
at law.” 


In Georgia the right of set-off seems to de- 
pend on the debt’s maturity whether depositor 
be solvent or insolvent. Davenport v. State 
Bankg. Co., 126 Ga. 136, 54 S. E. 977, 8 L. R. A. 
(N. S.) 944, 115 Am. St. Rep. 68, 7 Ann. Cas. 
1000. This case has been followed by many 
others, the latest coming to our attention being 
Millhouse v. Citizens’ Bank of Valdosta, 14 Ga. 
App. 240, 80 S. E. 703. 

In Alabama an action was begun on May 30, 
1912, and writ of garnishment was served on 
June 3, 1912. On June 109, 1912, the bank filed 
its answer, showing deposit of some $1,500 and 
indebtedness on notes of $10,000, the earliest 
date of maturity of one of said notes being 
June 27, 1912, the second on July 11, 1912, and 
the third, July 19, 1912. Neither note was 
allowed to be set-off in accordance with estab- 
lished doctrine in that state. First Nat. Bank 
v. Minge, 186 Ala. 405, 64 So. 957. 
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Wunderlich v. Merchants’ Natl. Bank, 109 
Minn. 468, 124 N. W. 223, 27 L. R. A. (N. S.) 
811, 134 Am. St. 788, 18 Ann. Cas. 212, indulges 
in considerable reasoning as to the theory for 
the principle invoked, bottoming it greatly on 
the equitable doctrine of set-off existing from 
a very early day and always applied by courts 
of equity either with or without statutory au- 
thority, “in all cases of mutual demands where 
the dictates of natural justice rendered it ap- 
propriate, no superior rights of third persons 
having intervened before suit.” It quotes from 
Waterman on Set-Off, § 438, as saying: “The 
natural equity to have mutual but unconnected 
demands between two parties who have been 
dealing with each other, set-off is, as a gen- 
eral rule, superior to the claim of any. creditor 
who has not dealt with the insolvent upon the 
faith of the specific fund against which the right 
of set-off is claimed.” But this natural equity 
hardly seems applicable to a bank discounting a 
note. This does not presuppose the maker of 
the note being a depositor in a bank, except upon 
some rule that a bank may make to prefer its 
depositors in the making of loans. But even 
then, if a sum is borrowed for a particular pur- 
pose and is immediately exhausted by appro- 
priation thereto, how may one’s being a general 
depositor create any natural equity in favor of 
the bank as lender? The transaction is purelv 
commercial in its nature. The bank lends and 
holds itself to the public as inviting deposits. 
It must respond to checks as long as the de- 
positor has a balance.to his credit, and this right 
to draw creates the correspondent right to an- 
swer for indebtedness to a creditor substituting 
himself according to law for the man who has 
the right to draw. Natural equity arises out of 
peculiar circumstances and it is not a peculiar 
circumstance that one who borrows from a bank 
also mav there have an account against which 
he may draw. Indeed, the amount he may raise 
hy borrowing may be known by the hank to be 
intended to extend his privilege of drawing. 
In other words, he is a creditor of the bank 
and the general rule known to the bank at the 
time it lends is that a debtor of one is liable 
in garnishment. 
tr he hound hv the outcome just as is another. 
Natural equities are not things to be imagined. 








BOOKS RECEIVED. 





The Swiss Civil Code, of December 10, 1907 
(Effective January 1, 1912). Translated by 
Robert P. Schick, A.M., LL.B., Member of the 
Philadelphia Bar. Annotated by Charles Weth- 
erill, A.B., LL.B., Member of the Philadelphia 
Bar. Corrected and Revised by Eugene Huber, 
Dr. Jur., Rer. Pub. et Phil., Law Professor, 
University of Berne; Alfred Siegwart, Dr. Jur., 
Professor Swiss Law, University of Freiburg; 
Gordon E. Sherman, Ph.B., LL.B., Member of 
the New York and New Jersey Bars. Price, 
$5.00. Boston, U. S. A. The Boston Book Com- 
pany. 1915. Review will follow. 
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HUMOR OF THE LAW 





“Is Smithson an intelligent, well-informed 
man?” 
“Usually so. As a juror he is always reject- 


ed by the attorneys on both sides!”—Judge. 





“We have justice on our side,’ said one su- 
preme court practitioner to another during the 
discussion of their prospects in a pending case. 

“Yes,” said his fellow counsel, “and what we 
want is the chief justice.” 





First Motorist (after very narrow shave)— 
“But why all this fuss? We haven’t damaged 
you. You can’t bring an action against us.” 

Second Motorist—“I know I can’t, sir: I know 
I can’t; that’s just my point.”—Punch. 





“Larceny” was the word given out and one 
man taking the examination tried to peep at 
the next man’s paper to see how he spelled it. 

“What are you up to?” demanded the ex- 
aminer sharply. 

“I didn’t auite understand the word, sir.” 

“T think you did understand It. And further- 
more, I think vou are trying to use it.”—Louis- 
ville Courier-Journal. 





“That wasn’t a bad epigram on the magis- 
trate’s part,” said the somewhat educated 
tramp, who had been convicted for vagrancy. 

“What did he say?” asked the tramp’s pal. 

“Seven days,” came the reply. 

“That ain’t no epigram, is it?” 

“I’m sure it is. I once asked a parson what 
an epigram was, and he says, ‘It’s a short sen- 
tence that sounds light. but gives you plenty 
to think about.’’”—Weekly Telegram. 





“Do I believe in lawyers?” said the little 
man, bitterly; “No, sir; I do not.” 

“Why not?” asked his companion. 

“Because a lawyer never says right out what 
he means,” retorted the small man, viciously. 
“He twists things about so. Suppose he wanted 
to tell you that two and two makes four; he’d 
begin: ‘If by that particular arithmetic rule 
known as addition we desire to arrive at the 
sum of two added to two, we should find—and 
I say boldly, without fear of contradiction—I 
repeat, we should find by that particular arith- 
metical formula hereinbefore mentioned—and, 
sir, I take all responsibility for the statement 
I am about to make—that the sum of the two 
given added to the other two would be four.’ 
No, sir,” finished the little man, coldly; “I do 





. not believe in lawyers.”—Tit-Bits. 
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1. Adverse Possession—Adjoining Owners.— 
Where plaintiff and defendant owned adjoining 
parcels and defendant held under a claim of 
right, its possession was hostile only up to the 
true division line.—Aldrich Mining Co. v. 
Pearce, Ala., 68 So. 900. 

2. Common Source.—Where defendant, in a 
suit to quiet title, held under a deed given 
subsequent to plaintiff's trust deed from the 
common source of title, such deed was, after 
foreclosure of the trust deed, a hostile claim as 
against plaintiff—Towner v. Schaffnit, Colo., 
149 Pac. 626. 

3. Animals—Reasonable Care.—A person re- 
ceiving a mare to board, and turning her out 
to pasture becomes a bailee, and must exercise 
reasonable care for her safety.—Fanshawe v. 
Rawlins, N. J., 94 Atl. 582. 

4. Bankruptey—Fraud.—Under Bankr. Act, § 
70 (e), and district court rule held that the 
bankrupt’s trustee could maintain a bill to set 
aside conveyances as in fraud of creditors be- 
fore the creditor’s claims, which had been pre- 
sented and filed, had been formally allowed.— 
Brewer v. Brown, Ill. 109 N. E. 264. 

5. Inferences.—Where proceedings before 
the referee on an involuntary petition warrant 
an inference that the failure of petitioners to 
produce any proof may be pursuant to an agree- 
ment amounting to “consent of parties” to a 
dismissal, the question should be investigated 
by the referee.—In re Chalfen, U. S. D. C., 223 
Fed. 379. 














\ 





6. Interest.—A bankrupt held entitled to 
acumulated interest on money deposited pur- 
suant to an offer in composition on final con- 
firmation of the composition.—In re Kelley, 
U. S. D. C., 223 Fed. 383. 





4 Provable Claim.—Where a loan was in 
fact made to a bankrupt corporation, the claim 
was provable against it, though evidenced by 
the individual notes of the corporation’s execu- 
tive officers.—Hogin v, Central Nat. Bank, U. 
S. C. C. A., 223 Fed. 325. 

8. Rescission.—Purchase by corporation 
shortly before bankruptcy, while hopelessly in- 
solvent, presumably to the knowledge of those 
managing it, held fraudulent and subject to 
rescission by the seller.—In re Henry Siegel 
Co., U. S. D. C., 223 Fed. 369. 

9. Banks and Banking—Fraud and Deceit.— 
Where intestate had induced his daughter to 
sign an instrument changing a bank account 
from her name to his, representing that the 
change was from her maiden name to her mar- 
ried name only, evidence held to require a find- 
ing that the change was brought about by 
fraud and deceit.—Turner v. McManus, R. I., 94 
Atl. 667. 

10. Set-Off.—A bank holding an insolvent 
depositor’s unmatured note may ordinarily set 
off the deposit against the note.—Platts v. 
Metropolitan Nat. Bank of Minneapolis, Minn., 
153 N. W. 614. 

11. Bills and Notes—Latent Equities.—Where 
a non-negotiable instrument is assigned for 
value to an assignee without notice of a latent 
equity in favor of a third person, such equity 
is lost, as the law does not require that such 
assignment take it subject to latent equities, 

















of which he has no notice.—Brooks v. Greil 
Bros. Cce., Ala., 68 So. 874. 
12. “Without Recourse.’’—A note payable 


on demand held subject in the hands of one 
to whom it was transferred “without recourse” 
to the defense of ultra vires.—Brinson Ry. Co. 
v. Exchange Bank of Springfield, Ga. App., 85 
S. E. 634. 

13. Boundaries—Monuments.—A call for a 
monument as being on the line of grantor’s 
land, which in fact was not on the line, may be 
disregarded to make the description conform 
to the intent of the parties.—State v. Herold, 
W. Va., 85 S. E. 733. 

14. Bridges—Counties.—It is within the -leg- 
islative power to enact that a particular bridge 
shall be constructed or taken and established 
as a highway, and that its initial cost, as well 
as the cost of its maintenance and operation, 
shall be paid by the counties, cities and towns 
named in the statute—In re City of Boston, 
Mass., 109 N. E. 389. 

15. Cancellation of Instruments—Litigable 
Right.—A former owner, whose title has been 
forfeited to the state, has no litigable right 
while the title is so vested, and can maintain 
no suit to cancel a conveyance of the land, or 
any suit other <¢han a suit to redeem, pursuant 
to Code 1913, c. 105.—Morgan v. Pool, W. Va., 
85 S. E. 724. 

16. Carriers of Goods—Bill of Lading.—A 
bank which pays amount of drafts to drawer, 
held entitled to possession of merchandise 
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until the drafts, with bills of lading attached, 
were paid to it in full—Huffman v. Henry 
Motor Co., Neb., 153 N. W. 566. 

17. Limitation of Liability—Under’ the 
Carmack Amendment, June 29, 1906, to the In- 
terstate Commerce Act, a valuation of goods 
limiting the amount recoverable to $5 per hun- 
dred pounds in consideration of lower lawful 
tariff rate, held not an exemption forbidden 
thereby, and available to both the initial and 
the connecting carrier.—Michelson v. Judson 
Freight Forwarding Co., Ill., 109 N. E. 281. 

18. Carriers of Passengers—Baggage.—In an 
action for loss of baggage, a passenger may only 
recover for articles properly classed as bag- 
gage, and cannot recover for silk and lace in- 
cluded therein without knowledge of the car- 
rier, under a contract limiting liability to per- 
sonal baggage.—Haddad v. Hartford & N. Y. 
Transp. Co., R. IL., 94 Atl. 697. 

19. Commerce—Eminent Domain.—The con- 
depositor’s unmatured note may ordinarily set 
crossing over a railroad which handles inter- 
state commerce is not an interference with in- 
terstate commerce.—Mobile & B. R. Co. v. Louis- 
ville & N. R. Co., Ala., 68 So. 905. 

20. Federal Employers’ Liability Act.—Ma- 
chinist in railway yards, sent to repair switch- 
ing engine handling interstate commerce, and 
struck by another engine similarly engaged, 
held engaged in interstate commerce, within 
the Federal Employers’ Liability Act.—Staley v. 
Illinois Cent. R. Co., Ill., 109 N. E. 342. 

21. Common Carrier—Municipal Corporation. 
—A municipal corporation cannot barter away 
the police power of the state by unalterably fix- 
ing rates and fares during the life of a street 
railway franchise, unless so specifically author- 
ized by the legislature——Puget Sound Traction, 
Light & Power Co. v. Reynolds, U. S. D. C., 223 
Fed. 371, 

22. Conspiracy—Overt Acts.—A conspiracy 
need not be established by direct evidence but 
may be inferred from acts of the conspirators 
pursuing the same object, though by different 
means.—Marsh-Burke Co. v. Yost, Neb., 153 N. 
W. 573. 

22. Constitutional Law—Franchise. — The 
granted franchise of a public service gas com- 
pany is a property right protected by law, 
which cannot be destroyed or impaired, except 
by due process of law.—Public Service Gas Co. 
v. Board of Public Utility Commission, N. J., 
94 Atl. 634. 

23. Practice of Medicine.—Rev. Codes, §§ 
1587, 1591, relating to the practice of medicine 
and surgery, is not unconstitutional as class 
legislation discriminating in favor of osteo- 
paths; Laws 1901, p. 51, § 11, specially excluding 
osteopaths from the practice of medicine.— 
State v. Dodd, Mont., 149 Pac, 481. * 

24. Contr. Equity.—In cases of actual 
fraud, a court of equity will generally not re- 
quire a return of the consideration, or offer 
thereof, by the complainant, before the filing of 
his bill for rescission.—King v. Livingston Mfg. 

















Co., Ala., 68 So. 897. 
25. Estoppel—Where one party to a 
fraudulent conveyance in trust makes out a 


prima facie case in a suit to enforce the trust, 





defendant’s guilty participation in the fraud 
will not preclude him from proving the illegal 
part of the contract,—Thomas v, Anderson, W. 
Va., 85 S. E. 657. 


26. Practical Construction.—The meaning 
placed on a contract by one party and known 
to be thus understood by the other party is the 
true meaning of the contract.—Reeves v, Daniel, 
Ga., 85 S. E. 756. 


27. Corporations—Agent.—A corporation as 
an individual is liable for injuries suffered by 
a third person from an act of its agent done 
in the discharge of his duties and within the 
apparent scope of his authority, though the 
agent has disobeyed his instructions. —Meek v. 
Smith, Colo,, 149 Pac. 627. 


28. Bond of Officer.—Bonds given annually 
by a corporation officer annually elected, and 
conditioned for faithful performance of duty 
during the term and until the election and 
qualification of a successor, hold only during the 
terms and for reasonable times thereafter.— 
Wait v. Homestead Building Ass’n, W. Va., 85 
S. E. 637. . 

29. Negligence by Directors.—Where the 
directors of a corporation wholly neglect the 
conduct of its affairs and leave it entirely to 
inexperienced agents, they are grossly negli- 
gent, and are liable for loss resulting from the 
breaches of trust or negligence of such agents. 
—King v. Livingston Mfg. Co., Ala., 68 So. 897. 

30. Promoters.—Promoters of a corpora- 
tion formed to purchase property owned by 
them sustain a fiduciary relation to their co- 
subscribers and are bound to make full disclos- 
ures of the facts relating to the property.— 
California-Calaveras Mining Co. v. Walls, Cal., 
149 Pac. 595 

31. Criminal Law—Evidence, Former Trial.— 
The rule, that the evidence of witnesses ex- 
amined on a former trial may be put in evi- 
dence where the same point is in issue in a 
second trial in certain cases, does not con- 
travene the constitutional provision that in all 
criminal prosecutions the accused shall be con- 
fronted with the witnesses against him.—State 
v. Rogers, S. C., 85 S. E. 636, 

32. Penalty.—Statute or ordinance making 
act criminal, but attaching no penalty, held 
inoperative, and incapable of being given any 
effect by the courts.—City of New Orleans v. 
Stein, La., 69 So. 43 

33. Customs and Usages—Notice of.—A cus- 
tom among real estate men in a city is not 
binding on a nonresident principal, in the ab- 
sence of proof of knowledge of the custom.— 
Edwards v. Kilgore, Ala., 68 So. 888. 


34. Deeds—Carving Out Part.—The owner 
of realty may carve therefrom and convey as 
many estates or interests, perpendicular, hori- 
zontal, perpetual, or limited, as physical limita- 
tions permit.—R. M. Cobban Realty Co. v. Don- 
lan, Mont., 149 Pac. 484. 

35. Delivery.—The delivery of a deed may 
be either actual, by formal delivery, or by acts 
or words clearly manifesting an intention that 
the deed shall presently become operative, that 
the grantor loses all control over it, and that 
by virtue of it the grantee becomes possessed 
of the estate—kKunkel v. Johnson, IIl., 109 N. 
E. 279. 

36. Reverter.—Where an elevator had been 
burned and no steps taken or intention shown 
to rebuild, as required by the contract under 
which the conveyance was made, held that title 
reverted to the grantor.—Nye-Schneider- trina 
Grain Co. v. Hopkins, Neb,, 153 N. W. 59 

37. Disorderly House—Assignation oo 
Where accused, knowing that the hotel was 
used as an assignation house, carried on the 
business, which was under his control, he is 
guilty of maintaining a disorderly house, ‘though 
he himself did not commit unlawful acts there- 
in.—State v. Harrington, N. J., 94 Atl. 623. 

38. Dower—Assignment.—A _ parol assign- 
ment of homestead and dower is binding on the 
creditors of the heirs, and when an heir’s con- 
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veyance is set aside as in fraud of creditors, 
the widow's rights must be protected.—Brewer 
v. Brown, IIL, 109 N. E, 264. 


39. Easements — Presumption of Right.— 
Where a landowner has openly, notoriously and 
continuously used a private way for more than 
the ten-year period, he will be presumed to 
have done so under a claim of right.—Moll v. 
Hagerbaumer, Neb., 153 N. W. 560, 

40. Eminent Domain—Right of.—A _ private 
telephone line, which had been incorporated 
under the general law without changing its 
by-laws or plan of operation, held entitled to 
condemn land.—Buncombe Metallic Telephone 
Co. v. McGinnis, Ill., 109 N. E, 257. 

41. Right of.—The right of eminent do- 
main belongs alone to the state, but embraces 
all cases where by authority of the sovereign, 
or for the public good, an individual’s property 
is taken without his consent to be devoted to 
some particular use.—State v. Superior Court 
for Pierce County, Wash., 149 Pac. 652. 

42. Equity—Bill of Review.—To entitle a 
party to maintain a bill of review on after-dis- 
covered evidence, it must appear that due dili- 
gence by him on the former hearing would not 
have brought such evidence to light.—Marshall 
v. Nicollete Lumber Co., W. Va., 85 S. E. 723. 

43. Fraud.—Fraud is an original ground 
of equitable jurisdiction, and material fraudu- 
lent representations are a good defense in 
equity.—Whitcomb v. Schultz, U. S. C. C. A., 223 
Fed. 268. 

44. Laches.—Unexcused delay for eight 
years in amending a creditor’s bill, so as to 
make the debtor’s wife a party and attack a 
conveyance by him to her, is laches which is 
available on demurrer.—R. D. Johnson Milling 
Co. v. Read, W. Va., 85 S. E. 726 

45. Maxims.—The maxim that one who 
comes into equity must come with clean hands 
need not be pleaded to be available.—Bentley 
v. Tibbals, U. S. C. C. A., 223 Fed. 247. 

46. Pleading.—Equity cannot settle title 
and boundaries where plaintiff fails to aver 
and prove other grounds for equitable relief 
against those in possession.—Harman v. Lam- 
bert, W. Va., 85 S. E. 660. 

47. Estoppel — Acceptance. — Where the 
widow, who was made an executrix and trustee, 
accepted a decree that under the will the trus- 
tees had fee-simple title, having contended 
therefor in the lower court, she is bound by 
such construction.—Nixon v. Nixon, Ill., 109 N. 
E. 294. 

48. Outstanding Title—The -widow of a 
mortgagor held estopped to assert an outstand- 
ing title purchased by her from the proceeds 
of the loan as against the rights of the mort- 
gagee.—Tully v. Taylor, N. J., 94 Atl. 572. 

49. Pleadings in Former Suit.—A litigant 
is not estopped, by his allegation in a previous 
suit as to the value of property in controversy, 
from proving a greater value to fix the juris- 
diction in a subsequent suit.—Roussel v. Rail- 
ways Realty Co., La., 69 So. 27. 

50. Evidence—Delivery.—That the signatures 
of witnesses to a deed appeared below the words 
“signed, sealed, and delivered,” and the cer- 
tificate of acknowledgement used the word “de- 
livered,” did not preclude proof being made that 
there was no actual delivery.—Kunkel v. John- 
son, Ill., 109 N. E. 279. 

61. Execution—Divestiture of Title—A de- 
livery of the property to the execution creditor 
without public sale does not divest the title 
of the judgment debtor or of his wife, to whom 
the debtor had made a voluntary bill of sale.— 
Cargle v. Knox, Ga., 85 S. E. 4. 

52. Executors and Administrators — Com- 
pound Interest.—Where a son advanced money 
to his father and took possession of his fath- 
er’s land, agreeing that they would some time 
adjust the matter, allowing for interest and 
use of the land, held, that a. decree adjusting 
the accounts should not allow compound inter- 
est or interest on the rentals.—Tillson v. Hollo- 
way, Neb., 153 N. W. 545. 

53. Fiduciary Relation.—An administrator 
stands in a fiduciary relation to those bene- 





























ficially interested in the estate, and he must do 
that which will best serve their interests, and 
his own good faith is not enough.—Stewart v. 
Baldwin, Wash., 149 Pac. 662. 


54. False Imprisonment—Estoppel.—aA state- 
ment signed by a visitor at an amusement park, 
arrested by police constable in the proprietor’s 
employ, that he would not sue for false im- 
prisonment, held not to bar his action.—Rice v. 
Harrington, R. L., 94 Atl. 736. 

55. Fixtures—tInstallation of Machinery.— 
Word “portabie” in chattel mortgage of Kimopall 
portable pipe organ does not aione show that 
it remains personal property after its installa- 
tion in a building.—W. W. Kimball Co. v. Pola- 
kow, 111, 109 N, kK. 313. 

56. Fraudulent Conveyances—Equity. — A 
creditor cannot invoke the aid ot equity to 
reach his debtor’s assets, which have been 
fraudulently conveyed, without having acquired 
a lien thereon by appropriate proceedings at 
law, or unless a trust exists therein in his tavor. 
—Koopman v. Mansolf, Mont., 149 Pac. 491. 

57. Equity.—Where land is conveyed in 
trust in fraud of creditors supposed to have 
certain rights, which they are subsequently 
found not to have, equity will enforce the trust. 
—Thomas v. Anderson, W. Va., 85 S. kK. 657 

58. Lex Loci Rei Sitae—The law of the 
state where real property is situated governs 
in determining whether a conveyance of such 
pee, is fraudulent.—Klinger v. Hyman, U. 

- C. A., 223 Fed. 257. 

sa. Frauds, Statute of—Original Promise.— 
Letter written by defendant to physician con- 
cerning bill against defendant’s son, in which 
check for a part of the bill was inclosed, held 
not such a promise to pay the debt of another 
as is contemplated by the statute of frauds.— 
Morse v. Friend, Colo., 149 Pac. 618. 

60. Gaming—Margin Transactions. — Margin 
transactions are not per se illegal, and the fact 
that an account is entirely composed of them 
does not warrant recovery against a broker 
under Rev. Laws, c. 99, § 4.—Chandler v. Prince, 
Mass., 109 N. E, 374 

61. Wagering ‘Geert 4 contract for 
the sale of cotton for future delivery or: the 
payment of the difference in value held not a 
wagering contract.—Reeves v. Daniel, Ga., 85 S. 
E. 756. 

62. Gas—Rates.—The state’s omission for 
many years to enforce its right to regulate the 
rates chargeable by a gas company did not fur- 
nish ground for the continuance of those rates 
or preclude the state from fixing reasonable 
rates.—Public Service Gas Co. v. Board of Util- 
ity Commission, N. J., 94 Atl. 634. 

63. Guaranty—cCondition Precedent.—A con- 
tract guaranteeing the account of a corpora- 
tion provided it was presented by a certain 
date, expressly makes the presentation by that 
date a condition precedent to the guarantor’s 
liability—-Schwab v, Bridge, Cal. App., 149 Pac. 

64. Guardian and Ward—Misappropriation.— 
One buying municipal or state bonds from a 
guardian at private sale, without any court 
order, after notice that the bonds belong to 
the estate, is liable to the ward for the bonds, 
if their proceeds are misappropriated by the 
guardian.—Dickey v. Sweeney, Ga. App., 85 S. E. 
‘ 

65. Injunetion—Threatened Trespass.—Where 
defendant admitted a trespass and asserted his 
determination again to enter on the land, held 
that injunctien was the proper remedy.—Dra- 
heim v. Fell, Minn., 153 _N. W. 513. 


66. Insuranece—Attorney Fees.—lIn action by 
insurance company against its agent to recover 
the amount which it had been compelled to pay 
on a policy issued by agent without authority, 
the plaintiff’s claim of attorney fees for de- 
fending suit against it on its policy was prop- 
erly stricken.—Phoenix Ins. Co. v. Seegers, Ala., 
68 So. 902. 

67. Change of Beneficiary.—Making of 
false affidavit that beneficiary was dead, to ob- 
tain loan from company, held not to revoke 
designation of beneficiary as to proceeds of pol- 
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icy, less the loan.—Crosby v. Mutual Benefit 
Life Ins. Co., Mass., 109 N. E. 365. 

68.——Subrogation.—Where the policy was 
procured by fraud of mortgagor, and the in- 
surer has paid to the mortgagee the full amount 
of a mortgage on the property, it may be sub- 
rogated to the mortgagee’s rights, but not 
otherwise.—Aetna Life Ins. Co. v. National 
Union Fire Ins. Co., Neb., 153 N. W. 553. 


69. Subrogation.—An insurance company’s 
right of subrogation to a claim against a tort- 
feasor held not barred by settlement between 
the tort-feasor and the owner for less than the 
liability, such settlement being only a defense 
pro tanto to the extent of the amount paid.— 
Fire Ass’n of Philadelphia v. Wells, N. J., 94 
Atl. 619. 

70. Subrogation.—Where insured property 
is burned by the tortious act of one not a party 
to the contract, the insurer paying the loss is 
subrogated pro tanto to the chose in action 
the payee has against the tort-feasor.—Mil- 
waukee Mechanic’s Ins. Co, v. Ramsey, Ore., 149 
Pac. 542. 


71. Judgment—Injunction.—A court of equity 
has jurisdiction to restrain proceedings at law, 
and may issue injunction to stay trial or pre- 
vent execution or assignment of a judgment.— 
Whitcomb v. Shultz, U. S. C. C. A., 223 Fed. 268. 


72. Parties.—The joining of remote heirs 
of the settlor of a trust estate in an action to 
vacate a decree determining the rights of a 
creditor against the settlor does not excuse the 
failure to make the settlor’s personal represent- 
ative a party.—Miller v. Butler, Ga., 85 S. E. 754. 


73. Security for Costs.—A nonresident 
plaintiff, on whom demand for security for 
costs has been made, need not, as a condition to 
a right to a default, give defendant notice when 
such security is given, nor is defendant, on 
failing to appear, entitled to notice other than 
that in the summons.—Domer v. Stone, Idaho, 
149 Pac. 505. 


74.——Set-Off.—The existence of a _ set-off 
will not authorize equitable interference with 
the enforcement of a judgment, though the 
judgment plaintiff is insolvent, where it does 
not appear that defendant, unless negligent, 
could not have availed himself of the set-off, in 
the action wherein the judgment was obtained. 
—Middleton v. Foshee, Ala., 68 So. 890. 


75. Justices of the Peace—Return of Officer. 
—A constable’s return on a summons issued by 
a justice of the peace, showing personal service, 
is conclusive.—R. D. Johnson Milling Co. v. 
Read, W. Va., 85 S. E. 726. 

76. Landlord and Tenant—Covenants. — A 
covenant requiring written consent of a lessor 
to any assignment of the lease held waived by 
acceptance of rent from the assignee with 
knowledge of the assignment.—Cohen v. Todd, 
Minn., 153 N. W. 531. 


77. Negligence.—A landlord’ gratuitously 
undertaking to repair the handrail on the front 
steps of demised premises and doing it negli- 
gently, held not liable to the tenant’s invitee, 
injured by the giving way of such handrail.— 
Thomas v. Lane, Mass., 109 N. E. 363. 


78. Libel and Slander—Notice.—A slanderous 
charge which injured the professional reputa- 
tion of a candidate for office may be made with 
actual malice which implies a desire and inten- 
tion to injure, although defendant’s only desire 
was to defeat the candidacy.—Pattangall v. 
Mooers, Me., 94 Atl. 561. 


79.——Privilege.—The conditional privilege of 
criticising the conduct of a public officer is 
founded on public policy, and applies only where 
the false statement was made in good faith 
and without malice.—Kutcher v. Post Printing 
Co., Wyo., 149 Pac. 552. 


80. Logs and Logging—Defeasance.—Where 
plaintiff, in conveying land, excepted therefrom 
growing timber, which he had previously con- 
veyed to another, upon failure of the grantee 
of such timber to remove within a reasonable 
time, thus defeating his right thereto, the 
grantee of the land could not make avail of 
the defeasance.—R. M. Cobban Realty Co. v. 
Donlan, Mont., 149 Pac. 484. 




















81. Master and Servant—Assutmption of Risk. 
—Under Code 1907, § 3910, defense of assump- 
tion of risk is available where the employe 
knew the defect or negligence, and did not in- 
form employer, or was required to remedy de- 
fect or committed the negligent act.—Clinton 
Mining Co. v. Bradford, Ala., 69 So. 4. 


82. Circumstantial Evidence.—Circumstan- 
tial evidence as to the cause of an injury to a 
railroad employe is sufficient if it furnishes a 
reasonable basis from which the jury may infer 
that some wrongful act of defendant was the 
cause.—Kludzinski v. Great Northern Ry. Co., 
Minn., 153 N. W. 529. 


83. Convicts.—A labor contractor employ- 
ing convicts is not bound to make frequent in- 
spection of the convicts for minor ailments, as 
sore feet and ankles, having a right to assume 
that the convicts will make the matter known. 
ee Coal Co, v. Bozemen, Ala., 68 So, 
887. 











84. Safe Place.—A master on whose prem- 
ises electricity is used must exercise such care 
for the safety of his employes as is 
commensurate with the danger and the com- 
petency of the employes.—City of Jacksonville 
v. Glover, Fla., 69 So. 20 


85. Tort by Servant.—A manufacturing 
corporation held liable, in view of the pre- 
scribed duties of a watchman employed by it, 
for an assault by the watchman on an intoxi- 
cated person sitting on the steps of one of the 
employer’s tenement houses, but not creating 
a disturbance, though the watchman was also 
a special policeman.—Exposition Cotton Mills 
v. Sanders, Ga., 85 S. B. 747. 


86. Vice-Principal.—The arrest and deten- 
tion of a visitor at an amusement park by a 
police officer, employed by the proprietor of 
such park. held an act of the proprietor, and 
not an act of the officer of the law.—Rice v. 
Harrington, R. I., 94 Atl. 736. 

87. Mechanics’ Lien—Subcontractor.—A no- 
tice of a subcontractor’s lien, giving the name 
of the contractor and stating that he entered 
into a building contract with the subcontractor, 
who performed the contract, which is set out, 
held to sufficiently show the person to whom 
the labor and materials were furnished.—Prince 
v. Hill, Cal., 149 Pac, 578. 


88. Monopolies—Damages.—The members of 
a combination to stifle competition in business 
are liable to dne thereby injured for all dam- 
ages proximately resulting from any overt act 
in furtherance of the combination.—Marsh- 
Burke Co. v. Yost, Neb., 153 N. W. 5738. 


89. Mortgages — Estoppel. — Purchaser at 
foreclosure sale has no title but under the sale 
and may not dispute title of mortgagor, or title 
of one claiming from him.—Sibley v. Linton 
Coal Co., Ala, 69 So. 1 


90. Municipal Corporations— ‘nvitation.—The 
use of the streets by a merry-go-round with 
the assent of a city for the benefit of a com- 
mercial club held an invitation to the public to 
patronize the attraction and one injured by 
an explosion of lubricating glass on engine 
may recover of city.—Malchow v. City of Leoti, 
Kan., 149 Pac. 687. 


91. Negligence—Reasonable Anticipation. — 
The owner of a building is liable for injuries 
to a nearby building caused by a wind not 
stronger than might reasonably be anticipated, 
blowing pieces of iron off from the roof where 
they had been negligently left.—A. M. Holter 
Hardware Co. v. Western Mortgage & Warranty 
Title Co., Mont., 149 Pac. 489. 


92. Partnership—Dissolution. — Where no 
definite time is fixed for the continuance of a 
partnership, it is one at will, and either party 
may dissolve it at pleasure.—First International 
— go 9 ad Portal, N. D., v. Brown, Minn., 153 N. 


93. Parties—Where a partnership split 
into two groups, for some purposes, the groups 
were not separate entities, and in a suit for ar 
accounting one of the parties cannot contend 
that he was not a necessary party.—Forcheimer 
v. Foster, Ala., 68 So. 879. 
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94. Principal ‘and Agent—Holding Out.— 
Where a person holds out another to the pub- 
lic as having a general authority to act for him 
in the particular business in which he is en- 
gaged, third persons may safely deal with the 
agent in such transactions, ostensible authority 
being equivalent to actual authority.—Nitro 
Powder Co. v. American Powder Mills, Colo. 
App., 149 Pac. 632. 


95. Scope of Agency.—An assignee of a 
lease and of non-negotiable rent notes, payable 
in cotton from the lessor’s agent, who had taken 
them in his own name instead of in the name 
of his principal, had the burden of showing that 
in equity it was entitled to protection as against 
the claims of the lessor.—Brooks v. Greil Bros. 
Co., Ala., 68 So, 874. 


96. Principal and Surety—Constructive No- 
tice.—Mere constructive notice to a corporation 
of an officer’s default does not obligate it to 
notify prospective sureties on a subsequent 
bond or to dismiss him.—Wait v. Homestead 
Building Ass’n, W. Va., 85 S. E. 637. 


97. Misrepresentations.—Contract of sure- 
tyship is not one requiring the utmost good 
faith from the creditor or obligee, but misrepre- 
sentations relating to a material fact vitiate it. 
ne v. Shultz, U. S. C. C. A., 223 Fed. 
268, 

98. Quieting Title — Equity. — Possession 
fraudulently obtained gives equity no jurisdic- 
tion to remove cloud from title-—Harman v. 
Lambert, W. Va., 85 S. E. 660. 


99. Railroads—Contracts.—An agreement by 
a street railroad company, in part consideration 
of a grant of a right-of-way, to maintain a stop 
on the landowner’s premises, held enforceable, 
though it did not designate a definite location 
for the stop.—Vandivort v. Pittsburgh, H., B. & 
N. C. Ry. Co., Pa., 94 Atl. 743. 

100. Contributory Negligence:—One hurry- 
ing across a track, just in front of an approach- 
ing train, to catch a train on the other track, 
held guilty of contributory negligence, though 
not knowing of a fence between the track and 
abolishment of rule against trains passing each 
other in the station.—Paczelowski v. New York, 
N. H. & H. R. R. Co., R. 1, 94 Atl. 687. 

101. Sales—Recoupment.—A buyer’ cannot 
recoup for fraudulent representations as to the 
habits of a mule, where the purchase money 
note expressly stated that the seller insured 
only the title, without a showing that the buyer 
was misled as to the contents of the note.— 
Hammock v. Battle, Ga., 85 S. E. 764. 

102. Rescission.—Where a buyer desires to 
rescind, he must reject or return all the prop- 
erty, otherwise he will not be relieved from 
payment of the price.—Ohio River Contract Co. 
v. Smith, W. Va., 85 S. E. 671 

103. Warranty.—That the buyer failed to 
examine the fire box of the engine because he 
could not examine it without soiling his clothes 
did not, as a matter of law, preclude him from 
relying on the seller’s statements as to its con- 
dition—Aultman & Taylor Machinery Co. v. 
Schierkolk, Kan., 149 Pac. 680. 

104. Sheriffs and Constables—Void Sale.— 
Where a sheriff makes a void sale of land in 
possession of heirs and delivers possession to 
the purchaser, whom the heirs negligently per- 
mit to remain in adverse, peaceable possession 
until he acquires title by prescription, they 
cannot, in a suit on the sheriff’s bond, recover 
the value of the land with mesne profits, on the 
ground that they have lost the title.-—Harris 
v. Black, Ga., 85 S. E. 742. 

105. Street Railroads—Presumption. — In- 
testate had the right to assume that defendant’s 
mortorman would not willfully run him down, 
and could rely on defendant street railroad’s 
known practice at that place to run the car 
slowly and to ring the gong where men were 
engaged upon or about the track.—McCue y. 
Boston Elevated Ry. Co., Mass., 109 N. E. 360. 

106. Taxation—Executors’ and Administra- 
tors.—Transfers by executors to themselves as 
trustees. under testator’s will before their ac- 
counts have been proved.in the probate court 
coes not relieve them from liability for taxa- 























tion as executors.—Sears v. Town of Nahant, 
Mass., 109 N. E. 373. 

107. Franchise.—The franchise of a public 
service gas company to charge rates is a prop- 
erty right subject to taxation.—Public Service 
Gas Co. v. Board of Public Utility Commis- 
sion, N. J., 94 Atl. 634. 

108. Tender—Pleading.—A plea of tender, 
with payment into court, conclusively admits 
plaintiff’s cause of action as to the amount ten- 
dered; but such plea may be acompanied by a 
plea of the general issue, imposing upon plain- 
tiff the burden of proof, except as to the amount 
of the tender.—Southern Ry. Co. v. Slade, Ala., 
68 So. 867. 

109. Torts—Demurrer.—A petition which 
contained allegations that defendant induced 
and caused a third person to refuse to perform 
contracts made with plaintiff held to state a 
cause of action, and not subject to a general 
demurrer.—Filler v. Joseph Schlitz Brewing Co., 
U. S. C. C. A., 223 Fed. 313. 

110. Trusts—Bank Deposit.—A bank deposit 
in the name of the depositor and another in 
trust for both subject to the depositor’s order, 
the balance at the death of either to go to the 
survivor, held a valid trust, with a power of 
withdrawal or reservation.—Stone v. National 
City Bank of Baltimore, Md., 94 Atl. 657. 


111. Equitable Owner. — Conveyance by 
widow to her attorney, procured by representa- 
tions that he would use the deed in litigation 
which he was conducting for her, held to leave 
such widow equitable owner to the land, en- 
titled to enforce a constructive trust therein 
against grantee or purchasers vith notice.— 
Davis v. Hendrix, Ala., 68 So. 8€ 

112. Redemption. — A _ person receiving 
money from a landowner to redeem land from 
tax sale, who, instead of redeeming, takes an 
assignment and procures a tax deed, is a trustee 
for such owner.—Taylor v. Taylor, W. Va., 85 
S. E. 652. 

113. Resulting Trust.—Where a wife fur- 
nished a portion of the purchase money of 
land, the title being taken by the husband in 
his own name without her consent, there was a 
resulting trust in the land in her favor to the 
amount of her advancement.—Akin v. Akin, IIL, 
109 N. E. 268. 

114. Wendor and Purchaser—Estoppel.—Ven- 
dor of land under installment contract provid- 
ing for forfeiture on default in payment held 
estopped to insist upon such forfeiture with- 
out notice by having led buyer to believe that 
it would wait for overdue payment from money 
recovered in condemnation proceedings.—City 
of Los Angeles v. Krutz, Cal., 149 Pac. 580. 

115.—Partial Payments.—A purchaser in un- 
disputed possession under his vendor’s bond for 
title cannot recover partial payments solely for 
defect in the title, or unless the vendor is in- 
solvent or a nonresident or it be inequitable for 
him to hold the purchase money paid and col- 
lect the balance.—Henderson v. Fields, Ga., 85 
S. E. 741. 

116. Profits.—Profits within the contempla- 
tion of contracting parties and certain of ascer- 
tainment may be recovered in a vendor’s action 
for breach of contract.—Roper v. Milbourn, 
Neb., 153 N. W. 557. 

117. Waters and Water Courses—Qualified 
tight.—That a city had the right to take water 
from a stream to supply its inhabitants, at a 
point above the city, held not to give it a right 
to dam the stream below the authorized intake 
to the damage of a lower proprietor of a mill. 
—Wallace v, City of Winfield, Kan., 149 Pac. 693. 

118. Wiéills—Inheritance Tax. — Nonresident 
legatees can lawfully elect to take their lega- 
cies out of the proceeds of land in another state, 
directed by the will to be sold, and thereby es- 
cape liability for the Illinois inheritance tax.— 
People v. Kellogg, Ill., 109 N. E. 304. 

119. Nuncupative.—Where testatrix made 
known her wish regarding bequests to the 
notary, though questioned regarding them, the 
codicil in nunecupative by public act form is 
valid.— Board of Control for Lepers’ Home of 
Louisiana v. Benedictine Fathers of Covington, 
La., 69 So. 23. 























